


- Abstfak ‘

Budaja pamar,éz dan ketza’aksetaraan gender di I ndoneﬂa tergﬂe,é:z dalam
kebijakan-kebijakan negara,  peraturan  perundang-undangan. Sebagai. sebuah
negara yang pluralis yang terdiri dari beragam kelompok etnis dangan budaya dan
tradisinya yang spesifik, Indonesia memilii empat agama formal: Islam , Kristen,
Hindyu dan Budha. Oleh karena itn, hukum Indonesia merefleksikan keragaman
-agama dan budzya, termasuk bukum adat, hakur pernikahan tabun 1974, dan
Juga hukum 5ipil dan kriminal. Dua: hal penting Jyang. berkaitan dengan huknm
perkawinan tabun 1974 berkaitan dengan pembagzan tugas gender dan poligami
yang merusak miuslimah Indonesia. Makalah ini mendiskusikan isu tersebut untuk
“membiarkan perempuan memperoleh kesetaraan sebelum hukum dan metyorotz
kontribusinya terbadap kekerasan dalam rumab tangga.

Ada dua perundang-undangan yang kontradiktif berkaitan dengan undang-
_zmdang perkawinan tahun 1974: kesetaraan dalam perkawinan dan pembagian

tanggung jawab keija da!am perkawinan. Disatu sisi, Undang- -Undang no. 31 (1)
' “dan Undang- Una’aﬂg no. 33 secara jelas. mryatakan babwa tidak ada perbedaan
antdra suami dan. istri ber,éaztan dengan -hak-hak ‘dasar mere.éa Seperts cinta,
kehormatan dan kesetiaan. Di sisi lain, kedna zmdang-undang ini bertentangan
dengan undang- sndang yang lain yang menibedakan. antara tanggung jawab suami
dari tanggang jawab stri. Sebagai contoh, undang-undang no. 31 (3) dan undang-
undang no 34 mengatur pembagzan secara jelas antara peran suami dan peran- istri
dalam perkawinan. Hal ini sudab meryadz itk refernsi bagi pandangan-pandangan
orang Indonesia dalam menentukan bubungan gender dalam perkawinan.
Hukum per,éawman tabun 1 974 yang masih mendukang pembagian kerja
" antara suami dan istri Jebam.mya di revisi dengan memberkan pernyataan yang Jelas
. babiva peran-peran ini bersifat kondisional. Artinya babwa suami bisa pengurus
rumal tangga deﬂgaﬂ menjaga anak-anak mereka Jjika mercka tidak memitliki
pekerjaan, sementara istri bisa. me;yaa’z pencari nafkab atau kepala rumah tangga
Jika mereka mampu me/akukamgya Dalam konteks i mz, peran gender bisa ditukar
dan tidak diterapkan scara ketat um‘uk gender tertentu
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: Introductxon ‘

' Two serious concerns of Marrlage Law of 1974 are in relation to
gender division of labour and polygamy which undermine Indonesian
Muslim women. This paper discusses this issue to allow women to get an

- equality before the law and hlghthghts its contnbutlon to domestic
violence. :
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The Indonesian patriarchal culture and -gender inequality is
reflected in-state policies, regulations and laws. As a pluralistic country
comprising of different ethnic groups with specific’ cultures and -
traditions, Indonesia has four formal religions: Islam, the predominant °
religion, Christianity, Hindu and Buddhism. 'Because of this, Indonesian
~ law reflects cultural and religious diversity, including customary law or
Adat law, the Marriage Law of 1974 as well as civil and criminal law.
Hlstoncally, these laws have sometimes overlapped especially- in: the
early 14® century. Lindsey (19992) notes that it is difficult to differentiate
between traditional customs and religious beliefs because they influence
_ one another and both have influenced Indonesian law. Historically, ‘
cultural and social traditions were mostly influenced by ‘animist and pre-

Indic folk beliefs’ and some are a mixture of religious teachings such as =
Hindu, Buddhism and Islam." Both customary law and Islamic law sdll®

play an important role in the formulation as well as the rmplernentatlon'
of leglslatmn in Indonesia. : : o
- Indonesia claims to be ‘a nation of the law’ (negara /mk.um) whxch e
has a similar meaning to the ‘rule of law’ in Western thought.? The'

government asserts that Indonesia operates by the rule of law, but its
fairness is still quesnonable due to both the complex1ty of law as well as* -

© government intervention in implementing the law. The ‘rule of law’ in’

~ Indonesia can be interpreted and implemented according to government

interests and benetfits, as Dick (2007) described, governments often enact
and implement laws which reflect its interests.’ To illustrate this,
Indriaswati- Saptaningrum argues that the historical transformation of
Marriage Law from pre to post Indonesian independence, including the .
-~ New Order (Ora’e Bar), is an indication of accommodating government'
interests.*
o In the pre independence period, under Dutch. Colonial rule (1 596-
- 1942) the Marriage Law did not clearly accommodate gender equality
* . within marital relationships whereby women were deemed respon51ble “
for domestic roles while men were heads of households.. Women were
classed as dependent within the legal system because husbands had to
- sign for them in dealing with legal matters. After independence (1945-
1966), the government reformed the Marriage Law to accommodate the

- interests of both the government and religious leaders. At this stage, © =
_conditions for women worsened due to the spread of divorce as well as *

~early marriage because there were no provisions on the drvorce
prerequisites and the minimum age for women to enter marriage. In the .

“New Order (1966-1998), the government introduced the Marriage Law |

of 1974, that adopted aspects of the pre 1ndependence Marriage Law

‘which legmmated the gendered division of labour in the family. These f;':‘ S
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: had been discarded dur1ng the 1ndependence stage The prov151on for an

identifiable gender division -of ‘labour within marr1age was aimed at

. accommodating conservative Mushm v1ews about marnage asa result
 of their interpretation of the Qur'an.’ i . ‘

. .Women are an integral part of any soc1ety and the1r contnbut10n is
important to the development of a country."This contribution"is not
limited to domestic.and cating roles, but also incorporates the public
arena of economics-and politics, Whlch is’ currently male dominated. The

. state ideology of Indonesia Pancasila (ﬁve principles of Indonesian state -

ideology), the Constitution of 1945 and the Board' Gmdehnes on State
Policy (Garis-Garis Besar Haluan. Negara —-GBHN) 1993-1998' guarantee
that women and men have similar rights and responsibilities in relation
to the state. Yet, to some extent, state pohc1es and regulatmns constitute
gender inequalities. - » B

- The Marriage” Law of 19748 is based ‘largely .on Islamic
]unsprudence and spec1ﬁcally applies to Muslims: with - respect to
marriage, divorce, inheritance ‘and rehg1ous:char1t1es (waqaf), and the
proportion of Muslims in-Indonesia is 87.2 percent. ? It was introduced in
1974 to accommodate: ' Muslim - 1nterests because Islam. is the
predominant rehglon in;Indonesia.”” Two' underlying: discourses that
should be hlghhghted in-the Indonesian Marriage:. La\v of 1974 with
vrespect to “examining the: incidence . of: domesﬂc violence ' are . the
provision for the. gendered d1v151on of - labour in marnage and

o polygamous marnage

Gender Division of Labour in Marnage

There are: two - contradlctory stlpulatlons with - respect to the
Marriage Law of 1974: equality in marriage and gender division of
labour within marriage. Article 31(1) stipulates.that both husband and
wife have the same rights and roles in accordance with family life. Article
33 states that a' couple must: build their ‘marital relationship on love,
. respect, submission, emouonal and physical support. These two articles
clearly state that there is ‘no difference between husband ‘and wife with
 respect to.their basic rlghts such as love, respect; ot fidelity. Yet, these
" fundamental” guarantees . are . contradicted by ‘other’" articles’ which
dlfferentmte between a‘ husband’s “and  wife’s responmblhﬂes For
example,” Article 31 (3)- spec1ﬁes that the. husband is the head of
household, whereas the ‘wife’s  role is that of -domestic- carer.’ More

o importantly, Article 34 clarifies further that both- parUCs ought to fulfil

these” prescribed responsibilities in a. responsible manner. Article 34
outlines: three issues: (1) A -husband is ‘obliged to protect his wife and to
fulfil her needs accordmg to his capac1ty to do so; (2) A wife is obhged to
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from the gendered division of labour, this law also makes stipulatioris s

. with respect to polygamy. Several articles are deemed to support
~ - women’s dignity due to the complicated requirements for men entering

polygamous - marriage. While polygamy is not common .among the " '
majority of the population it further reinforces women’s:subordination: -~ "

and comphcates the case for change in monogamous- relationships:-
vUnfortunately, this is not propetly enforced, so polygamy undermmes ;

f-women,

V 7: Polygamous Marriage

- Although polygamy had been the sub]ect of intense debate among -

. women activists before Indonesian independence, the quesnon “of
- whether it should be excised completely from the. Marnage Lawisstilla .

. highly contentious issue. It is important to situate this debate within the'i -

~ historical context. A- previous Bill, ‘the 1973 Marriage. Bill’; included "= .
- controver51a1 articles such as restricdons on polygamous- marriage, - w
perrmsslon for 1nterrehg10us marriage and hrmtmg the role- of the: :
g Rehglous Courts. The proposed restrictions on polygamy and perrmsslon
- - for interreligious marriage led to intense opposition from Muslims, who
-+ called for amendments to the Bill on the grounds that it was. contrary to

Islamic law.”’ However, the provisions disallowing polygamous marriage
- in the marriage Bill of 1973 actually benefited women because prev1ouslyr" :

' men were not able to take another wife at any time without gaining the -

" consent of -their existing spouse. Despite this, the Bill also had -

.. limitations. with respect to gender as women had few rights of

* inheritance and. few grounds for divorce. Due to such social and legal = : ..
constraints, women’s. organisations intensively lobbied the government - =
- to amend the marriage Bill of 1973. As a result, the government enacted L

- ; :the Marnage Law of 1974.

- The Marriage Law of 1974 was de51gned to 1mprove Indone51an“f -
women’s:legal and social status, particularly with respect to divorce: " :
initiatives and inheritance as well as to accommodate Muslims’ pnnc1p1es‘ =

by allowing the practice of polygamy within strict reqmrements and

procedures. -Those- Indonesian men who are inclined ‘to' practice - -

polygamy must be dealt with by the Religious Courts. Accordmg to the = |
- Marriage Law of 1974, a husband who wishes to have more than one.- -
" wife must-fitst obtain permission from the Religious Couxt u For“

. Muslims, approval from Religious Court is required for the marriage to A

.. have legal status.”? Civil servant employees, however, must also_obtain " '
-~ permission from - their supemsors before ‘proceeding to the Rehglous e

. Court as clearly stipulated in the Government Legislation (Peratz/ran S

- Pemerintah) No. 45 of 1990. This means that they must obtain ‘approval L
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mous marriage is not a serious offence because it is sull conmdered,'

socially and culturally acceptable. : Sl
This penalty applies to all Indonesian citizens, but for government i

employees there are additional sanctions. They may ‘receive different

“punishments based on their gender. For example, ‘there are’several

possible penalties for male civil servants: to be removed- from their

current position and demoted; to be denied career advancement; and to
- be dismissed.” Female civil servants can be dismissed permanently from

their job if they become co-wives, and they are not subject to the same
range of outcomes as their male counterparts.”® It should be stressed that

- polygamous marriage requitements are applied in the Rehgxous Courts. L P

; (for Mushrns) and State Courts (for other religious faiths).. L
.Cleatly, if such laws are fully enforced, the Indonesxan Marnage
Law of 1974 actually recommends monogamous martiage. In practice,.

however, this is not the case. Many Muslim men who marry ‘other '+
' _women are reluctant to register their marnage in the Marnageﬂ;'

Registration Office (KUA) or to seek permission frorn the - Rehglous. .

Court, whether because of the cornphcated court’ requlrements Or- i
because they wish to hide their rnarnage from public view. Accordmgly, Eru
they undergo formal religious marriage celebrations performed by.an =+ .
Islamic cleric who are generally men. These marriages are valid according -~ " *
to Islamic teachings, and are socially and culturally acceptable. Such. *°
marriage is ‘known as nikah siri (kawin erz) or kawin. bawah tangan Wh1ch’__‘” ‘

~ literally 'means ‘secret martiage’, but it is not considered ‘legal marriage’
-according to vMarnage Law of 1974 because they are not legallyf

"'Treglstered . i

. The status of such marriages often leads to trernendous dﬂemmas

“for women and their children. Both the existing. wife and the co-wife * -

- suffer. ‘The first -wife may feel betrayed or atleast psychologically
'-abandoned because her husband has married another woman: without

her consent, whereas the co-wife and her children have no legal rights in~.

relation to property or other economic supportt, especially if the marriage . -
is terminated whether due to divorce or death. This is 'consistent with -
‘findings from LBH-Apik which identified a number of. legal ; and social
nnphcauons for the second wife. These include not being. consxdered a’
~ legal wife, and ineligibility for financial support or inheritance. She may.
- ‘also -be isolated ‘and have difficulty socialising with others ‘due’ to the

-+ social stigma attached to her status as a ‘mistress’ which is conﬁgured as’

a sexual scandal.®

. Similar to- women, there are negative impacts on children both. ci

legal and social -as a result of unregistered polygamous marriage. Such

children‘ have no legal relationship with their biological father, or-his: o
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el famrly, because they are. consrdered to be ‘ﬂlegmmate (cma,é tza'a,é rab)

" 'and are legally related only to the mother.” Consequently, these’ chlldren
" lare unable to get economic assistance or receive an inheritance from the

"' father, and the woman (mother) becomes the only provider: of financial .
‘and psychologlcal support for the child. Berng illegitimate has social
- implications: too, in ‘the. form of teasing, ostracism and'discrimination.
Thus, the practice of illegal polygamous marnage can be classlﬁed as a

- form of domestic abuse.

< In'the hght of this, Susan Blackburn (2004) prov1des an excellent
historical overview of the significant concerns arising from the pract1ce
of polygamy in Indonesia. These.concerns include. the economic and
social 1rnp11cat10ns ‘for women and their chlldren as result of polygamy,
. and claims about the morality of polygamy denved from women’s voices
across a_range of literature. Women'’s power to initiate divorce in order
to- legally end a polygamous marriage emerged only after the enactment
.. of the Marriage Law of 1974, For decades, the government has not made
_any significant changes with respect to polygamy as these have limited
. support from Indoneslan men and, to some extent, from women due to -
_ religious concerns.?
' » The ‘Marriage Law of 1974 reﬂects patrlarchal hegemony There
- has been little:effort to- -amend this law in order to achieve gender
Nequahty Although ‘some 1rnprovements have occurred in the Religious
‘Court system such ias the. increase’ in the - number ‘of female judges
(hakin).-as well - as’ court clerks (panitera), women must * continue to
. challenge - the patnarchal 1deology that suppotts polygamy in" the
" Religious Courts. Before the 1980s, the majority of “judges were'men and |
~as'such their decisions tended to benefit men. As Nasution notes, male
" judges are often influenced’ by male Islamic’ expert1$e which they often
refer to with respect to religious: teachings. Their points of view and
‘decisions frequently benefit men and drsadvantage women; and as such
women are placed in-a‘subordinate posmon and treated unequally » This
* has continued to occur until recently : : 9
Women have also been restricted i in holdmg 1mportant positions in -
‘Indonesian - society. - Women were. underrepresented as judges and
’ poht1cal leaders, particularly in the role of President, because Mulem
men - and - traditional -Islamic. scholars -justify their interpretations  as
‘ der1v1ng directly from the Qur anic verses and the Prophetic traditions
 (hadisd). The majority of the Indonesian Islamic scholars understand

. Islamic teachings mostly influenced by Syafi’i scholars (maz/)ab Syafi’),

which interpret the. Qur'an and the hadist textually,; regardless of cultural
;and social change in the society. As a result of religious interpretations,
women were not allowed to be judges because it was believed that their
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judicial. decisions would be based on emotional, rather-than rational
considerations. It has claimed that women could not make fair decisions. -
‘because they may be inclined to forgive the accused too easily. These_
traditional assumptions, however, have changed shghtly in Indone51a due’

to the fact that the fifth president was a woman and more Women are - °

currently appointed as judges, espec1ally in the Religious Courts.-

Discrimination against women is upheld by the Mamage Law ‘of S

11974. Unclear definitions of female responslbllmes offer opportunities
for men to produce their own criteria for accusing women of being ‘bad’ "
-wives. Such laws position men as household leaders and economic
prov1ders whereas women are required to be domesuc caregivers. The

sexual division of labour in marriage is very broadly drawn and the

preclse role and responsibilities of husband and Wlfe remain unclear
Thus, it is not difficult for a man to apply to take a second wife, for
instance, by claiming that his existing wife cannot fulfil her- domesth

role. In other words, women’s inability to comply with' this vaguely _' h
prescnbed role sees them easily categorised as ‘bad wives’. Powerful men
~find it easy to persuade judges and other people in the commumty to

support their polygamous relat10nshlps Thus, women’s. position w1thln'
the Marnage Law of 1974 remains a dlsadvantaged one. wom

Conclusmn

Marriage Law of 1974 still which supports gender division of
labour between wife and husband should be revised by providing a clear

statement that these roles are conditional. This means that husbands can -

be domestic carers including taking care of children if they have no jobs,
while wives can be financial providers or the head of household if they . .
are capable to do so. In this context, gender roles can be exchanged and
are not strictly for a certain gender. Consequently, there will shanng roles”
and responsibilities between a wife and a husband and no one may claJm_, g
“that ‘I am the most important person than the other’. Moreover, as
Marriage Law of 1974 contends a strict regulation for polygarny, this
should be reinforced in order to assist women. It should be noted that

women suffer psychologlcal disturbances as a result.of. polygamous o

marriage.
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- Nasution, Status Wanita di Asia Tenggara: Study, Terbadap Perundang-Undangan Perkawinan
- Muslkm Ko/ztm/pon'r di - Indonesia - dan - Mzz/a];za, (Jakarta: - Indonesian-Netherlands
_ Cooperatlon in Islamic Stuches (INIS), 2002) P- 108 - e e

.. 25.Nasution, be.crt. : : - C

. 26 K Poerwandari, Tlusi Pohgarm [Illu51on of Polygamy] ]umal Pere//;t)uan :
'[]oumal of Women] vol. 31, 2003, p. 20 - ,

27 Government Regulation 9 of 1975 article 45 (1) o '

'28 According to Cnmmal Code (Kitab Undang- Uﬂdaﬂg Hukum Pzdana KUHPzdaﬂa)
Article 279, “Whoever marries while knowing that his ex1stmg marriage(s) constitute to
the mamage or marries whilst knowmg that that the marriage(s) of someone “else
constitutes an obstacle to that marriage, can be sentenced to up to five years’ jail. If this -
is done by withholding from another party that a mamage exists, the accused can be
sentenced to up to seven years’ jail’. This translation is quoted from Butt, gp. i, p. 128
‘ 29 Governmient Regulation 30 of 1980 article 6 (4). See: Ibid.

30 Government Regulation No. 45 of 1990 article 15 (2) articulates'that female
civil servants who breach-article 4 (2)' of similar regulatlon can put mto dlsc1plmary
sanction to resxgn from civil servants, See: Ibid. . - ST

31Nikah Sirri’ or *kawin bawah tangan’ means that the mamage is celebrated under
.religious or cultural pracuces and not registered in the Office of Religious Affairs
(KUA) for Muslims or in the state court for non Muslims. If it is registered within these

institutions, it will_be considered ‘legal marriage’.: LBH-Apik, Dampak Perkawinan .

" Bawah Tangan Bagi Perempuan [Effects of Unregistered Marriage on Women], viewed
-4 February 2005, http / /\vww lbh aplk or.id/! factSl bwh%20tangan htm ,
S 2 Qb
33 Marriage Law arucles 42 43 and the Compllauon of Islarruc Law article 100
- stipulate a child from illegal ; mamagc follows the mother’s kin, On the Birth Certificate,
“the child uses the mother’s name as it is. consndcrcd as dlcgal child. Abdurrahman ‘op.ci.,
p. 137, LBH-Apik, ibid. .
" 3 S, Blackburn," Women and t/)e State m Modem Ina'one;za, (Umted ngdom
* Cambridge University Press, 2004), pp. 111 137 T ,
Lo Nasunon op ¢, p 38 : s
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